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501(r) final rules published on 
December 31, 2014

• New requirements for hospitals to maintain 
federal tax exempt status

• Applicable for taxable years beginning after 
December 29, 2015

• For prior years, hospitals may rely upon a 
reasonable, good faith interpretation of 
Section 501(r)
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What does 501(r) cover?

• Community Health Needs Assessments 
(“CHNAs”)

• Financial Assistance Policies (“FAPs”)

• Limitations on Charges

• Billing and Collections
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Penalties for non-compliance.

• Failure to conduct a CHNA could result in a 
$50,000 excise tax

• Failure to comply with the remaining 
requirements could result in loss of tax 
exempt status
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CHNA

• The ACA requires hospitals to conduct a CHNA 
every three (3) years

• Hospitals are required to solicit and consider 
input from persons representing the broad 
range interests in its community
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CHNA

• Identify the community served.

• Assess the health needs of the community.

• Obtain input from at least one state or local 
government health official.

• Seek input from members of medically 
underserved, low-income and minor 
populations.

• Widely disseminate CHNA to public.
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CHNA

• address needs identified through the creation 
of a formal implementation strategy.

• Implementation strategy must be adopted by 
an authorized body of the hospital on or 
before the 15th day of the fifth month after 
the end of the taxable year.
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Financial Assistance Policies (FAPs)

• Applies to all emergency and other medically 
necessary care

• Widely publicized

• Include the eligibility criteria for financial 
assistance

• Explain the basis for calculating the amounts 
charged to individuals
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FAPs

• Identify how to apply for financial assistance

• Delineate what actions may be taken for non-
payment

• Identify all providers delivering care in the 
hospital and indicate if they are covered by 
the FAP or not
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The FAP’s eligibility criteria must specify:

• The types of financial assistance available 
(discounts, free care, etc.)

• Specific eligibility criteria for each level of 
assistance

• Method to determine amounts generally 
billed to those with insurance (“AGB”)

• That no one who is FAP eligible will be charged 
more than the AGB
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FAP must describe how to apply for 
financial assistance

• The FAP or FAP application must describe all 
documents and information required

• Cannot deny financial assistance upon the 
omission of anything not identified in the FAP 
or FAP application

• The FAP or FAP application must provide 
contact information for assistance
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Billing & collections policy (“BCP”)

• Can be part of FAP or in a separate written 
policy

• Identify actions to be taken in cases of non-
payment

• Describe any extraordinary collection activities 
(“ECAs”) that may be taken

• Delineate the process and time frames for 
actions taken in case of non-payment
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Billing & collections policy

• Identify who has final authority to determine 
if reasonable efforts were made to assess FAP 
eligibility and if collection activity can begin

• If hospital maintains a separate BCP, the FAP 
must indicate this and explain how to obtain a 
free copy
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Publicizing the FAP

• Publicize availability of financial assistance

• Make paper copies of documents available for 
free

• Make documents available in other languages 
based upon demographics (the lesser of 1,000 
people or 5% of population)

• Utilize public displays in hospitals to attract 
attention of visitors
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Publicizing the FAP

• Inform low-income members of community 
about availability of financial assistance

• Make FAP, application and plain language 
summary available free on line

• Notify those receiving care at the hospital 
about the FAP by offering the plain language 
summary as part of intake or discharge 
process.
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Emergency medical care policy 
(“EMCP”)

• Must formulate a written EMCP.

• Hospital must provide care for emergency 
medical conditions without regard to FAP 
eligibility

• Cannot discourage people from seeking ER 
care

• Cannot ask for payment prior to service

• Some collection activity is permitted in ER
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Establishing the FAP

• The FAP, billing and collection policy and 
EMCP must be adopted by an authorized 
body.

• The hospital’s governing body

• A committee of the governing body

• Others authorized to act by the governing 
body
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Establishing the FAP

• Health systems with multiple hospitals must 
establish separate FAPs and EMCPs

• Can contain the same operative terms.

• Policies must reflect unique attributes of the 
hospital and its community

• AGB percentages/methodologies

• Measures to publicize to community

• FAP availability in other languages
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Limitation on charges

• Limit charges for ER and other medically 
necessary care provided to FAP eligible persons

• Cannot charge more than the amounts generally 
billed to individuals with insurance (“AGB”)

• Gross charges can only be included on billing 
statement as a starting point to which discounts 
and allowances are applied

• Two methodologies to determine AGB
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Limitation on charges
Look back method - four choices

• Actual claims paid by Medicare;

• Actual claims paid by Medicare and all private 
health plans; 

• Actual claims paid by Medicare, all private 
health plans and Medicaid claims; or

• Actual claims paid by Medicaid.
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Limitation on charges
Look back method
• AGB is determined by dividing sum of claims 

paid by total charges for those claims

• Based on all claims from prior 12 month 
period

• Must begin using percentage with 45 days 
after the end of the 12 month period

• AGB percentages may cover all services or 
formulate multiple percentages for separate 
categories (inpatient/outpatient)
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Limitation on charges
Prospective method

• Estimate the amount it would be paid by 
Medicare fee for service or Medicaid

• Utilize same billing and coding process that 
would be used for Medicare/Medicaid 
patients

• AGB may be set at the amount Medicare and 
the beneficiary together would be expected to 
pay
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Limitation on charges

• AGB only applies to the amount that an 
individual is responsible to pay, after all 
discounts and insurance payments

• So AGB limit for an FAP eligible person is no 
more than the AGB after all reimbursements 
by the insurer have been made
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Limitation on charges
Safe harbor 

• Hospital can submit bill to FAP eligible person 
in excess of AGB if that person has not yet 
submitted a complete FAP application

• Must continue to make reasonable efforts to 
determine FAP eligibility

• If someone is determined to be FAP eligible, 
must refund any monies paid in excess of AGB 
and reverse any ECAs.
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Billing & Collection

• Hospital cannot engage in any Extraordinary 
Collection Actions (“ECAs”) prior to making 
reasonable efforts to determine FAP eligibility

• Any ECAs taken by collection agency or 
purchaser of the debt will be attributed to the 
hospital
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Extraordinary Collection Actions 
(“ECAs”)
• ECAs include any collection activity that requires legal 

or judicial process
• Liens on property
• Foreclosing on property
• Attaching bank accounts
• Commencing a civil action
• Causing an arrest
• Writ of body attachment
• Garnishing wages
• Reporting to credit bureaus 
• Selling the debt
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Reasonable efforts

• Cannot engage in any ECAs before making 
reasonable efforts to determine whether 
someone is FAP eligible

• Reasonable efforts require certain 
notifications and waiting at least 120 days  
after first post-discharge billing statement 
prior to initiating any ECAs
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Notification period

• Notification period is the 120 days after the 
first billing statement when hospitals must 
provide notice about the FAP

• At least 30 days prior to initiating any ECA, a 
hospital must provide written notice of the 
availability of FA and identifies the ECAs that 
may be initiated within 30 days

• Must provide plain language summary of FAP
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Notification period

• Must make reasonable efforts to orally advise 
about FAP and how to obtain assistance

• Hospital may satisfy notification requirement 
for multiple accounts simultaneously 

• But no ECAs can be initiated until 120 days 
after the first post-discharge bill for the most 
recent account
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Application period

• Period in which hospital must accept and 
process FAP applications.

• Ends on the 240th day after receipt of the first 
billing statement

• Hospitals are permitted to accept FAPs for 
more than 240 days.
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Incomplete FAP application

• Hospital must make reasonable efforts to 
determine eligibility

• Suspend all ongoing ECAs

• Provide written notice of deficiencies and 
plain language summary of FAP

• Provide written notice of ECAs which may be 
taken

• Patient cannot execute waiver

31



Complete FAP application

• Hospital must make reasonable efforts to 
determine eligibility

• Suspend any ECAs

• Make and document eligibility determination

• Provide written notification and explain basis

• Once steps are completed, hospital can 
initiate or resume any ECAs
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If applicant is FAP eligible

• Provide statement indicating amount owed

• Statement must indicate how to learn more 
about AGB

• Statement must explain how amount was 
determined

• Refund any excess monies paid

• Reverse any ECAs (except sale of debt)
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Presumptive Eligibility

• This is allowed for both free care or less 
generous assistance

• If eligible for less than the most generous 
assistance, hospital must notify how to apply 
for more generous assistance

• Hospitals cannot utilize presumptive 
determinations or waivers to determine FAP 
eligibility
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Agreements with 3rd parties

• Allowed to refer or sell accounts during application period

• 3rd party must agree in writing to abide by certain 
requirements

• Must refrain from ECAs until reasonable efforts to determine 
eligibility are completed

• Must suspend ECAs if FAP application is timely submitted

• Reverse any ECAs and refund overpayments to anyone 
determined to be FAP eligible

• If accounts are sold, buyer must comply with these conditions 
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Miscellaneous issues

• Signed waiver from patient is not sufficient to 
demonstrate reasonable efforts

• Hospital can print any required written notice 
on billing statement as long as it is clearly 
readable
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